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part, or supplementary regulations or
instructions issued under §9.7(a), shall
not create a right to relief for the Ac-
cused or any other person. DoD Direc-
tive 5025.12 shall not apply to this part
or any supplementary regulations or
instructions issued under §9.7(a).

§9.11 Amendment.

The Secretary of Defense may amend
this part from time to time.

§9.12 Delegation.

The authority of the Secretary of De-
fense to make requests for assistance
under section 5 of the President’s Mili-
tary Order is delegated to the General
Counsel of the Department of Defense.
The Executive Secretary of the Depart-
ment of Defense shall provide such as-
sistance to the General Counsel as the
General Counsel determines necessary
for this purpose.
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§10.1 Purpose.

This part establishes policies for the
issuance and interpretation of Military
Commission Instructions promulgated
pursuant to 32 CFR part 9, and Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,” (3 CFR, 2001 comp., p. 918, 66
FR 57833).

§10.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with 10
U.S.C. 113(d) and 140(b).

2 Available from www.ditc.mil/whs/directives.
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§10.3 Applicability.

This part, and, unless stated other-
wise, all other Military Commission In-
structions apply throughout the De-
partment of Defense, including to the
Office of the Secretary of Defense, the
Military Departments, the Chairman
and Vice Chairman of the Joint Chiefs
of Staff and the Joint Staff, the Com-
batant Commands, the Office of the In-
spector General of the Department of
Defense, the Defense Agencies, the De-
partment of Defense Field Activities,
and all other organizational entities
within the Department of Defense, to
any special trial counsel of the Depart-
ment of Justice who may be made
available by the Attorney General of
the United States to serve as a pros-
ecutor in trials before military com-
missions pursuant to 32 CFR 9.4(b)(2),
to any civilian attorney who seeks
qualification as a member of the pool
of qualified Civilian Defense Counsel
authorized in 32 CFR 9.4(c)(3)(ii), and to
any attorney who has been qualified as
a member of that pool.

§10.4 Policies and procedures.

(a) Promulgation. Military Commis-
sion Instructions will be issued by the
General Counsel of the Department of
Defense (hereinafter General Counsel).
Each Instruction will issue over the
signature of the General Counsel and,
unless otherwise specified therein,
shall take effect upon the signature of
the General Counsel. Instructions will
be numbered in sequence.

(b) Professional responsibility. Compli-
ance with these Instructions shall be
deemed a professional responsibility
obligation for the practice of law with-
in the Department of Defense.

(c) Compliance breaches. Failure to ad-
here to these Instructions or any other
failure to comply with any rule, regu-
lation, or |Instruction applicable to
trials by military commission con-
vened pursuant to 32 CFR part 9, and
Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,” may be subject to
appropriate action by the Appointing
Authority, the General Counsel of the



§10.5

Department of Defense, or the Pre-
siding Officer of a military commis-
sion. Such action may include perma-
nently barring an individual from par-
ticipating in any military commission
proceeding convened pursuant to 32
CFR part 9, and Military Order of No-
vember 13, 2001, ‘‘Detention, Treat-
ment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism,”
punitive measures imposed under 10
U.S.C. 898, and any other lawful sanc-
tion.

§10.5 Construction.

Military Commission Instructions
shall be construed in a manner con-
sistent with 32 CFR part 9, and Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism.” Nothing in these Military
Commission Instructions applies with
respect to the trial of crimes by mili-
tary commissions convened under
other authority. In the event of an in-
consistency, the provisions of 32 CFR
part 9, and Military Order of November
13, 2001, “‘Detention, Treatment, and
Trial of Certain Non-Citizens in the
War Against Terrorism,” shall govern
as provided in Section 7(B) of Military
Order of November 13, 2001, ‘‘Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism.”” Pronouns referring to the
male gender shall be construed as ap-
plying to both male and female.

§10.6 Non-creation of right.

Neither this part nor any Military
Commission Instruction issued here-
after, is intended to and does not cre-
ate any right, benefit, privilege, sub-
stantive or procedural, enforceable by
any party, against the United States,
its departments, agencies, or other en-
tities, its officers or employees, or any
other person. Alleged noncompliance
with an Instruction does not, of itself,
constitute error, give rise to judicial
review, or establish a right to relief for
the Accused or any other person.

§10.7

Neither this part nor any Military
Commission Instruction issued here-
after shall be construed to limit, im-
pair, or otherwise affect any authority

Reservation of authority.
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granted by the Constitution or laws of
the United States or Department of De-
fense regulation or directive.

§10.8 Amendment.

The General Counsel may issue, sup-
plement, amend, or revoke any Mili-
tary Commission Instruction at any
time.

PART 11—CRIMES AND ELEMENTS
FOR TRIALS BY MILITARY COM-
MISSION
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SOURCE: 68 FR 39381, July 1, 2003, unless
otherwise noted.

Purpose.

Authority.

General.
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§11.1 Purpose.

This part provides guidance with re-
spect to crimes that may be tried by
military commissions established pur-
suant to 32 CFR part 9, and Military
Order of November 13, 2001, ““Detention,
Treatment, and Trial of Certain Non-
Citizens in the War Against Ter-
rorism,” (3 CFR, 2001 comp., p. 918, 66
FR 57833) and enumerates the elements
of those crimes.

§11.2 Authority.

This part is issued pursuant to 32
CFR 9.7(a) and in accordance with Mili-
tary Order of November 13, 2001, ‘‘De-
tention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against
Terrorism,” (66 FR 57833) and 10 U.S.C.
113(d), 140(b), and 821. The provisions of
32 CFR part 10 are applicable to this
part.

§11.3 General.

(a) Background. The following crimes
and elements thereof are intended for
use by military commissions estab-
lished pursuant to 32 CFR part 9, and
Military Order of November 13, 2001,
‘“‘Detention, Treatment, and Trial of
Certain Non-Citizens in the War
Against Terrorism,” the jurisdiction of
which extends to offenses or offenders
that by statute or the law of armed
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